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Denial of Paternity with DNA Fingerprint Test in Islamic Family Law

Abstract: There are two ways to deny the lineage of a child who was born in mar-
riage contract in classical Islamic legal doctrine. The first is to sue in court by hus-
band accusing his wife by adultery. In this case, both the wife and husband swear
properly (li‘an/mula‘ana) in the court opened and as a result of the court, the child’s
lineage falls from husband. The second is that there are certain special circum-
stances that are inevitable for the child to be born in marriage from husband in
terms of reason and science/ medical point. In such a case, the husband has the
right to sue the denial of lineage without the need for a li‘an/muld‘ana application.
Nowadays (recently), with the development of science and technology DNA finger-
printing is used as a means of proof in proving the lineage and denying the lineage.
Contemporary Islamic law researchers have stood on the issue of the determina-
tion or denial of lineage with DNA fingerprint test. This study will focus only on
“Denial of Lineage/Paternity by DNA Fingerprint Test in Islamic (Family) Law”.
Keywords: Islamic Family Law, Lineage/Paternity, Li‘an/Mula‘ana, DNA Finger-
print Test, Denial of Lineage.

Islam Aile Hukukunda DNA Parmak zi Testi ile Nesebin Reddi

Oz: Klasik isldm hukuku doktrininde koca, evlilik icerisinde dogan g¢ocugun
nesebini iki sekilde reddetme (redd-i neseb davasi agma) hakkina sahiptir. Bi-
rincisi, kocanin karisini zina ile suglayarak mahkemede redd-i nesep davasi
acmasidir. Bu sekilde acilan davada, kari-koca mahkemede usuliince yeminlesir
(lian/miildane) ve mahkeme sonucunda ¢ocugun nesebi kocadan diiser. ikincisi ise
evlilik siirecinde ¢ocugun kocadan olmasini aklen ve ilmen/tibben imkansiz kilan
bazi 6zel durumlarin bulunmasidir. Bdyle bir durumda koca, lidn/miildane uygula-
masina gerek olmaksizin redd-i nesep davasi agma hakkina sahiptir. Giintimiizde
ise bilim ve teknolojinin gelismesine paralele olarak nesebin siibut ve nefyi/reddi
ile ilgili hukuk davalarinda DNA fingerprint testi de bir ispat vasitasi olarak
kullanilmaktadir. Cagdas Islam hukuku arastirmacilar1 da DNA fingerprint testi ile
nesebin siibiitu ve reddi konusu iizerinde durmuslardir. Bu ¢alismada sadece, “Is-
1am Aile Hukukunda DNA Parmak izi Testi ile Nesebin (Soybaginin) Reddi” konusu
tizerinde durulacaktir.
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Anahtar Kelimeler: islam Aile Hukuku, Nesep/Soybag1, Nesebin Reddi, Lian/Miil-
dane, DNA Parmak izi Testi.

SUMMARY

In Islamic Law has given great importance to determine a lineage truthfully,
and the right for husband to refuse the lineage of a child, who was born in marriage
contract as long as the child was from somebody else.

There are two ways to deny the lineage of a child who was born in marriage
contract in classical Islamic legal doctrine. The first way is the method
known/called as li‘dn/mula‘ana. As a legal term the li‘an/mula‘ana is both the
wife’s and husband’s swearing in the court opened for denial of lineage (li‘an) after
the husband’s blaming his wife for adultery (qazif).

The second way which makes the child's paternity impossible to husband
are conditions such as knowing with certainty that the woman got pregnant from
someone else before marriage contract or her giving birth after marriage contract
before six months completed; realizing that the husband could not have (was not
able to have) a child because of his biological and/or physiological defects (disa-
bilities) and/or the sexual intercourse between the husband and wife is not possi-
ble. In such circumstances, the right to refuse the lineage of this child who was
born in marriage contract has been legitimated to the husband without lian.

Nowadays (recently), with the development of science and technology, DNA
fingerprinting is used as a proof in denial or approval of the lineage cases.

DNA fingerprint is defined as the genetic code transmitting from parents to
children through inheritance, that signifies each individual’s particular biological
identity and that is possible to be known within the framework of specific scien-
tific guidelines.

There are differences as well as similarities in the physiological struc-
ture/creation (phenotype) of each person. In the same way, each person's biolog-
ical and genetic structure/characteristics (genotype) are similar to each other but
there are some differences between them. As a matter of fact, it has been scientif-
ically proven that people who look physiologically very similar are different from
other people in terms of biological/genetic (genotype) characteristics such as "fin-
gerprints, phonemes, scent marks and DNA fingerprints".
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On the other hand, the determination or denial of lineage is closely related
to many legal issues as inheritance, custody, marriage (marriage prohibition),
hidane (right of protection and training), right of alimony, aqila, witness, etc.

That is why, in Islamic law, in the case of a precise information, evidence or
a strong possibility about the child born in a true marriage is adulterated or be-
longs to the pre-wedding/before the wedding, the husband has been given the
right to refuse the child's lineage/surname by resorting to the lian or without re-
sorting to the li‘an.

As understood from the verses (al-Niir 24/6-9) concerning the subject, the
practice of lian has been made legitimate for the husband who cannot prove an
adulterous crime to his wife with four witnesses. Hence, if the husband accuses his
wife of adultery and proves it with four witnesses or the wife confesses adultery,
there is no need for li‘an application and a penalty for adultery (hadd) is imposed
on a woman because the wife’s adultery is certain with the witnesses and the ap-
plication of lian is not needed.

In that case, just as it is in the evidence of adultery, also on the issue of
lineage’s denial, the husband should have the right to refuse the child's lineage
when he claims that he did not impregnate his wife or that the child born in their
marriage does not belong to him and he proves it by DNA fingerprint test without
the need for li‘an application. Accordingly, if the DNA fingerprint test reveals that
the child is from the husband, a slander (qazif) penalty is applied to the husband
because he blamed his wife for adultery (qazif) and could not prove it. However, if
the DNA fingerprint test reveals that the child is from someone else but the child's
lineage cannot be attributed to husband, adultery is not applied to the woman be-
cause of the possibility that the pregnancy may be by way of rape (enforcement to
sexual intercourse) or as a result of suspected sexual intercourse.

On the other hand, the application of li‘an related with the denial of lineage
is an exceptional rule. The main issue is to prove with four witnesses that the child
is the result of adultery. Therefore, religiously, the li‘an is not an application that
must be done with worship consciousness and that makes one a sinner when aban-
doned. According to this, to accept the DNA fingerprint test as evidence is not to
cancel the li‘an application, on the contrary, it is to abandon it because it does not
need the li‘an application. Therefore, the application of the li‘an will continue to
be in effect where there is no opportunity to apply DNA fingerprint testing.
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As aresult, on “Denial of The Lineage/Paternity by DNA Fingerprint Test in

Islamic Family Law” it is possible to say:

1)

2)

3)

The Qur'an and the Sunnah, the main sources of Islam, encourage and re-
quire wisdom and practice in accordance with it. Therefore, there should
not be any objection to the use of DNA fingerprint testing, which is a sci-
entific proof, in the case of lineage denial as well as lineage approval.

As a matter of fact, the general rule expressed by Shafii jurist al-Maverdi
(d. 450/1058) about matter of lineage’s denial “If the scientific facts indi-
cate that the child is not from the husband, the child's lineage is rejected
without the need for the li‘an application” (Maverdi, al-Havi al-kabir, 9:
159), shows that the means of modern/scientific proof such as DNA fin-
gerprint testing will be accepted in the matter of lineage’s denial in
Islamic law.

Therefore, in accordance with the provision of the verse; “Call them (your
adopted children) with the name of their fathers. This is more righteous
and just in the sight of Allah” (al-Ahzab 33/5), in order to ensure the iden-
tification of lineage truthfuly, the husband must have the right to refuse
the lineage of a child who is proven, by a DNA fingerprint test, not to be-
long to him without the need for a lian application.

INTRODUCTION: THE CURRENCY OF THE TOPIC
As birth, whether within or out of wedlock, is regarded as absolute evidence

in Islamic law, the maternal lineage' of the child becomes certain’. As a matter of

For proving lineage and the issues related with lineage in Islamic Law see. al-Mawsiia al-fighiyya,

“Nasab”, Wizdra al->’Awqaf wa al-Shuiin al-Islamiyya al-Quwayt, vol. 40 (Quwayt, 2001), 231-256;
ibrahim Kafi Dénmez, “Nesep”, Tiirkiye Diyanet Vakfi Islam Ansiklopedisi, vol. 32 (Ankara: TDV Pub.,
2006), 573-576.

2 Ala al-Din Abii Bakr al-Qasani, Baddiu® al-sandi fi tertib al-shardi, ed. Ali Muhammed Muawwad (Bai-

rut:

Dar al-kiitiib al-‘ilmiyye, 2003), 8: 466, 492; Omer Nasuhi Bilmen, Hukuku Islamiyye ve Istilahdt:

Fikhiyye Kamusu (istanbul: Bilmen Basim ve Yay., 1985), 2: 398-399; Wahba al-Zuhayli, al-Figh al-
>islami wa *adillatuhii (Dimashgq: Dar al-fikr, 1989), 7: 675; Yasin bin Nasir bin Muhammad al-Khatib,
Thubiit al-nasab: dirasa mukarana (Jeddah: Dar al-Bayan al-‘Arabi, 1987), 22.
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fact, the woman who gives birth to the child does not have the right to deny pa-
ternity.’ As for the father (husband), it is not that easy to determine the lineage for
certain. Therefore, determination of paternity is important for the father/hus-
band.* Unlike the case of mother where giving birth is certain and concrete proof,
there is not a conclusive evidence that the husband is the father of the child in
modern law as well, so being the husband was regarded as an “ordinary evidence”,
which is also a rebuttable presumption®.

Denial of paternity has some consequences in terms of legal relations with
the child and the husband. As a matter of fact, when paternity is denied, child’s
right of lineage, succession and sustentation exculpated from the father/husband,
however, paternity relation is assumed to be existent in terms of testimony, alms
(zakat), retaliation, impediment to marry and in a court case in which someone
else claims the paternity of the child®. Therefore, determination or denial of pater-
nal paternity realistically and its registration is of legal importance.

In classical Islamic legal doctrine, the husband has the right to deny pater-
nity (right to open a case to disprove paternity) in two ways. First, the husband
opens a denial of paternity case by accusing his wife with adultery. In such a case,
the husband and wife both swear properly in court (lian/ mula‘ana’) and the hus-
band is excluded from paternity a result of the case. The second is the existence of
some special conditions which renders it logically and medically impossible that

Qasani, Badaiu® al-sandi, 8: 466, 492; Zuhayli, al-Figh al-’islami, 7: 675; Bilmen, Hukuku [slamiyye, 2: 398-

399.

Dénmez, “Nesep”, 573.

®  Turgut Akintiirk, Yeni Medeni Kanun'a Uyarlanmus Aile Hukuku (istanbul: Beta Yay., 2004), 320, 327;
Hiiseyin Hatemi ve Rona Serozan, Aile Hukuku (istanbul: Filiz Kitabevi, 1993), 286-289.

¢ See Kamaluddin Ibn al-Humam, Fath al-Qadir (Bairut: Dar al-kiitiib al-‘Ilmiyya, 2003), 4:266; Ibn

‘Abidin, Radd al-mukhtar, ed. ‘Adil >’Ahmed ‘Abd al-Mawjid and ‘Ali Muhammad Muawwid (Riyadh:

Dar ‘Alam al-kiitiib, 2003), 5: 164; al-Mawsiia al-fighiyya, “Lian”, Wizara al->’Awqaf wa al-Shuiin al-

Islamiyya al-Quwayt, vol. 35 (Quwayt: 1995), 264-265; Muhammad Abii Zahra, al-Ahwal al-shasiyya

(Cairo: Dar al-Fikr al-‘Arabi, 1957), 346; Abd al-Karim al-Zaydan, al-Mufassal fi ahkdam al-mar’a wa al-

bayt al-miislim fi al-sharia al-’islamiyye (Bairut: Miiassasa al-Risala, 1993),8: 404-405; Zuhayli, al-Figh

al-’islami, 7: 582; Ali Muhammad Yusuf Mohammadi, Ahkam al-nasab fi al-sharia al-islamiyye: turuqu

ithbatihi wa nefyihi, (Qatar: Dar Qatra bin Fiijae, 1994), 455-456.

For lian (mutual repudiation) institution and its legal consequences see. al-Mawsiia al-fighiyya,

“Lian”, 246-267; M. Akif Aydin, “Lian”, Tiirkiye Diyanet Vakfi islam Ansiklopedisi, vol. 27 (Ankara:

TDV, 2003), 172-173. See also. Muhammad Abii Zahra, al-Ugiiba (Cairo: Dar al-Fikr ‘Arabi, undated),

113-122.
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the husband is the father of the child. In such a case, the husband has the right to
open denial of paternity without swearing in court (li‘an / mula‘ana)®.

In parallel with advancements in science and technology, new means of
proving have come up’. One of these means of proving is DNA fingerprint, which
is based on genetic similarity (genotype) among people. DNA fingerprint is based
on the fact that Deoxyribo Nucleic Acid in human cells, which are the basic build-
ing blocks of human beings, is sequenced differently in every human being".
Therefore, as in fingerprint, which is based on normal physiological characteristic,
each human being has a different genotype DNA fingerprint. No two human beings
can have the same DNA fingerprint except for maternal twins". Accordingly, “DNA
fingerprint is a genetic trace, characteristic or password, which is passed down to
the child from parents through (genetic) heritage, which indicates the biological
identity of the individual and which can be discovered using certain scientific pro-
cedures”."

Today, DNA fingerprint test is accepted as a recognized and reliable means
of proof in paternity and homicide cases.”” Modern Islamic law researchers have

® For a study on denial of lineage of a child born within wedlock in Islamic Law see ibrahim Yilmaz,
“Islam Aile  Hukukunda Nesebin (Soybaginin) Reddi”, Marife 14, no. 1 (2014): 31-51.
For a study on this topic see. Eyman Muhammad ‘Umar al-‘Amr, al-Mustajaddat fi wasdil al-ithbat fi
al-ibadat we al-muamalat we al-huqitk we al-hudid we al-jindyat (Bairut: Daru ibn Hazm/al-Daru al-
Osmaniyye, 2010).
William S. Klug et al., Genetic Concepts, translation editor: Cihan Oner et al. (Ankara: Palme Publis-
hing, 2011), 567; Neil A. Campbell ve Jane B. Reece, Biyoloji, cev. Editérleri: Ertung Giindiiz-Ali De-
mirsoy-Ismail Tiirkan (Ankara: Palme Publishing, 2010), 21, 387; ‘Amr, al-Mustajaddat fi wasdil al-
ithbat, 443.
Nasr Farid Wasil, “al-Basma al-wirathiyya wa majalat al-istifada minha”, Majalla al-Majma al-Figh al-
’Islami: Rabita al-Alam al->Islami 15, no.17 (1425/2004): 60; ‘Amr, al-Mustajaddat fi wasdil al-ithbat, 443.
ibrahim Yilmaz, “Islam (Aile) Hukukunda DNA Parmak izi Testi ile Nesebin Siibttu”, islam Hukuku
ArastirmalariDergisi, no. 22 (Ekim 2013): 63, 111. See also. ‘Ali Muhyiddin al-Qaradaghi, and ‘Ali Yu-
suf Muhammadi “al-Basma al-wirathiyya min manzir al-figh al-’Islami”, in Figh al-Qadaya al-tibbiyye
al-mudsira (Bairut: Dar al-beshair al-’Islamiyya, 2005): 339-340; Qararat al-majma al-figh al- *Islami bi
Makka al-Mukarrama, al-Davarat min al-’Gla ila al-sabiata asara, al- al-Qararat: nim al-0la ila al-sani
ba‘d al-mia (1988-2004) “Qararat al-davra al-sadisata asara, al-Qarar al-sabi‘: Bi Sha’n al-basma al-
wirathiyya wa majal al-istifida minha” (5-10 January, 2002): 343; Saduddin Mas‘ad Hilali, al-Basma
al-wirathiyya wa ‘aldiquha al-Shar’iyya: dirase fighiyya mugdrana (Quwayt: Jamia al-Quwayt, 2000), 35.
For the uses of DNA fingerprint test see. Rifat Erten et al.,.,“Gen (DNA) Testinin Ispat Hukuku A¢1-
sindan Degerlendirilmesi”, Ankara Universitesi Hukuk Fakiiltesi Dergisi 45, no. 1-4 (1996): 573-588.
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also emphasized the place of DNA fingerprint test as a means of proof."* In this
study, we will only dwell upon “Denial of Paternity with DNA Fingerprint Test in
Islamic Family Law”.

1. MODERN ISLAMIC LEGISTS’ APPROACHES to DENIAL of PATERNITY

with DNA FINGERPRINT TEST
It is quite normal that DNA fingerprint test, which is a scientific and modern
means of proving, is not given place in classical Islamic law. In classical Islamic
legal doctrine, the only means of proof that can be related with the DNA finger-

"B proof.'®

print test, which is based on genetic similarity, is “kiyafa

In parallel with developments in science and technology, Islamic legalist
examined the validity of DNA fingerprint test in Islamic law as a means of proof in
proving crimes like homicide and adultery as in the proof and denial of paternity.
In the final declaration of the symposium organized in Kuwait in 1998 on the place
and uses of DNA fingerprint test in Islamic law, the following overall conclusion

was drawn;:

" Forastudy on the place of DNA fingerprint test as a means of proof in Islamic law and determination
of paternity with DNA fingerprint test see. Yilmaz, “Islam (Aile) Hukukunda DNA Parmak izi Testi
ile Nesebin Siibiitu”, 63-112.
1 “Kiyafa”, which also means the science of “Trace/lineage”, is “reaching the conclusion that there
is paternity relation between two individuals based on physiological similarity (phenotype). Those
who are engaged in this science are called “kaif/iz-lineage experts” see. Mehmet Taysi, “Kiyafe”,
Tiirkiye Diyanet Vakfi Islam Ansiklopedisi, vol. 15 (Ankara: TDV, 1997), 508.
For the views of Islamic scholars on “kiyafe” (physiological similarity) as a means of proof for
“concluding that there is a paternity relation between two individuals based on phisiological simi-
larity (phenotype) see. Ibn Qudama, al-Mughni, ed. ‘Abdullah ibn ‘Abdulmuhsin al-Turki and ‘Ab-
dulfattah Muhammad al-Huluv (Riyadh: Dar al-‘alem al-kiitiib, 1998), 8: 371-373; ibn Hazm, al-
Muhalla (Cairo: idara al-tibaa al-muniriyya, 1352h.) 10: 149-150; Ibn Qayyim al-Jawziyya, al-Turug al-
hukmiyya fi al-siydsa al-Shar’iyye, ed. Nayif ibn Ahmed al-Hamad (Makka: Dar al-‘alam al-fawaid,
1428h.). 1/2: 573-575; Ibn Qayyim al-Jawziyya, Zad al-madd, ed. Shuayb al- >Arnawut and ‘Abd al-
Kadir al- ‘Arnawut (Bairut: Muassasa al-Risala, 1994), 5: 418-421; Zuhayli, al-Figh al-’islami ve edil-
letiih, 7: 680-681; Khatib, Thubiit al-nasab, 249-250; Mohammed Mustafa al-Zuhayli, Wasai al-ithbat fi
al-sharia* al-’islamiyya fi al-muamelat al-madaniyya wa al-ahwal al-shakhsiyya (Dimashq-Bairut: 1982),
1/2: 542 vd.; Taysi, “Kiyafe”, 508.
For the relation between “kiyafe” proof and DNA fingerprint test as a means of proof see. Yilmaz,
“Islam (Aile) Hukukunda DNA Parmak izi Testi ile Nesebin Siibaitu”, 80-81, 97-99.
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DNA fingerprint is a genetic makeup that specifically indicates the identity
of each individual. DNA fingerprint gives almost flawless results especially in de-
termining and identification of biological father in forensics. In most cases other
than ecclesiastical punishments, they are accepted as irrefutable presumption by
most of the Islamic scholars. DNA fingerprint test is a modern means of proof,
which is regarded as kiyafe proof by most of the scholars. In solving disagreements
about the lineage of illegitimate children, it is not inconvenient to act according
to DNA fingerprint test in sharia. However, accepting DNA fingerprint test as a
means of proof (in law cases) is left to discretion of public authority that has the
right to make and amend laws for social affair.”

In the final declaration of the meeting by Islamic Law Academy in 2002 on
DNA fingerprint test as a means of proof also repeated the decisions made in the
symposium in Kuwait in 1998'%. Today, most Islamic countries have adopted DNA
fingerprint test and reached an overall agreement on the legitimacy of DNA fin-
gerprint test'. As a matter of fact, family laws in most Islamic countries give place
to paternity with DNA fingerprint in their laws and legal regulations were made
on this issue®.

When the decisions above are taken into consideration, it seems plausible
to argue that there is no inconvenience in using DNA fingerprint test as a means
of proof in rejecting paternity just as in determination of paternity in terms of
Islamic law. However, in principle late Islamic law researchers who have positive
views of DNA fingerprint test as a means of proof in determination of paternity;
have some reservations in terms of its use in denial of paternity.?* The main point
in discussion is whether DNA fingerprint can be used to replace “lian/mu’lana”
practice in denial of paternity of a child that was born within wedlock.

In the following section, the views of late Islamic law researchers on this
topic will be presented.

Hilali, al-Basma al-wirathiyya, 81-82.
Qararat al-majma al-figh al-’Islami, 343-344.
Hilali, al-Basma al-wirathiyya, 98.
See. Hilali, al-Basma al-wirdthiyya, 7-8; Khalifa ‘Ali al-Ka‘bi, al-Basma al-wirdthiyya wa ’etheruha al-
ahkam al-fighiyya: Dirdsa fighiyya mugarana (Jordan: Dar al-Nafais, 2006), 83-154.
For views on the issue see. Ka‘bi, al-Basma al-wirathiyya, 442-460; Abd al-Rashid Muhammad Emin
ibn al-Qasim, “al-Basma al-wirathiyya wa hujjiyyatiiha”, Mejelletii'l-adl, Wizaratii'l-adli’s-Su‘adiyya 6,
no. 23 (Rajab 1425): 66-78.

CUID 21, no. 2 (December 2017): 851-882.
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1.1. The View that DNA Fingerprint Test Cannot be used to Replace Li‘an
Practice

According to the proponents of this view, in Islamic law the only legitimate
way of denying paternity of a child born within wedlock is lian practice. There-
fore, DNA fingerprint test cannot substitute li‘an practice. For denial of paternity
husband and wife must perform li‘an practice in court.*

According to supporter of this point of view, there are many profundities
of 1i’an, which involves denial in court before public, for couples, family and soci-
ety and it is deterrent. That is why replacing lian with DNA fingerprint test, which
can be performed for simple reasons in suspicious cases, can lead to great prob-
lems in protecting the respectability of family institution and lineage. In such a
case, individuals can resort to DNA fingerprint test in every suspicious occasion
instead of preserving the respectability of the family institution and thrusting
their spouses. Therefore, it is not a correct approach to pave way to the denial of
paternity with DNA fingerprint test.”

However, if the husband has strong suspicion that he is not the biological
father of the child and has reliable information and documents, DNA fingerprint
test can be resorted to do away with the husband’s suspicions and to assure the
husband before opening a denial of paternity case or without lidn practice. Before
passing on to li‘an practice, the judge can suggest the husband to make DNA fin-
gerprint test.” If it is understood that the child belongs to the husband as a result
of DNA fingerprint test, lian practice can be waived thereby decreasing the num-
ber of lidn cases.”® Accordingly, it is not permissible for the husband to insist on
opening a li‘dn case if DNA fingerprint test proves that the child belongs to him.*

Qaradaght and Muhammadi, “al-Basma al-wirathiyya”, 351.
Qaradaghi and Muhammady, “al-Basma al-wirathiyya”, 356-357; Ka‘bi, al-Basma al-wirathiyya, 451.
Qaradaght and Muhammadi, “al-Basma al-wirathiyya”, 355.
‘Umar ibn Muhammad al-Sabil, “al-Basma al-wirathiyya wa mada meshriiyya istihdamiha fi al-
nasab wa al-jinaya”, Majalla Majma al-Figh Al-’Islami: Rabita al-‘Alem *Islami 13, no. 15 (1423/2002): 58
-59; Ka‘bi, al-Basma al-wirdthiyya, 443-444.
Qaradaght and Muhammadi, “al-Basma al-wirathiyya”, 356.
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Modern Islamic law researchers like Ali Muhyiddin al-Qaradaghi,”
Muhammad Sulayman al-‘Ashqgar,® Fuad Ahmed ¢‘Abdulmun‘im,” ‘Umar ibn
Muhammad Sabil,”® Wahba Mustafa al-Zuhayli,*® Nasir Abdullah al-Mayman,*
Khalifa ‘Ali al-Ka‘bi,” prefer this view.* In Islamic Figh Academy in Mecca in 2002,
it was concluded that DNA fingerprint test cannot replace li‘an practice and that
paternity cannot be denied with DNA fingerprint test.”

The evidences and justifications of the proponents of this view are as fol-
lows:

1)  “Itis not for a believing man or a believing woman, when Allah and His Mes-
senger have decided a matter, that they should [thereafter] have any choice
about their affair. And whoever disobeys Allah and His Messenger has cer-
tainly strayed into clear error”®,

In the verse above, believers are required to conform to Allah and His Mes-
senger and accept the decree if they have made a decree about an affair. Therefore,
it is not licit to discard Allah’s decision based on a medical view which indicates

suspicion.”’

Qaradaght and Muhammadi, “al-Basma al-wirathiyya”, 355.
Muhammad Sulayman al-‘Askar, “ithbat al-nasab bi al-Basma al-wirathiyya”, in Ebhdsun ij-
tihadiyyatun fi al-figh al-tibbi (Bairut: Muassasa al-Risale, 2001), 269; Sabil, “al-Basma al-wirathiyya”,
58.
Fuad Ahmad ‘Abdulmun‘im, “al-Basma al-wirathiyya wa dawruha fi al-ithbati’l-jinai bayn al-sharia
ve al-kiiniin”, Mw’tamar al-handasa al-wirathiyya bayn al-sharia ve al-kaniin, Jamia al-imara 4 (5-7 May
2002): 1421.
Sabil, “al-Basma al-wirathiyya”, 56, 58.
Wahba Mustafa al-Zuhayli, “al-Basma al-wirathiyya wa majala al-istifada minha”, Amal wa biihith
al-dawra al-sadisa ‘asara li al-mejma al-figh al->islami fi Makka al-Mukarrama 3 (2003): 25-26, 33.
Nasir Abdullah Mayman, “al-Basma al-wirathiyya wa hiikmti istihdamiha fi majal al-tibb al-shar‘a
wa al-nasab”, Mwtamar al-handasa al-wirathiyya bayna al-sharia ve al-kann, Jamia al-Imara 2 (5-7 May
2002): 617-619.
Ka‘bi, al-Basma al-wirathiyya, 450-460.
Recent Islamic law researchers such as Hasan Hathut, Abd al-Sattar Abt Gudde and Ahmad al-Kurdi
have also this opinion. See. Ka‘bi, al-Basma al-wirathiyya, 446, 449.
Qararat al-majma al-figh al-’Islami (decision:7/decision substance: 3), 344; See also. Qaradaghi and
Muhammadi, “al-Basma al-wirathiyya”, 368; ‘Abd al-mun‘im, “al-Basma al-wirathiyya”, 1421-1422.
%6 al-Akhzab 33/36.
Ka‘bi, al-Basma al-wirathiyya, 447; Sabil, “al-Basma al-wirathiyya”, 57- 58.

CUID 21, no. 2 (December 2017): 851-882.



862 | Yilmaz, ibrahim. Denial of Paternity with DNA Fingerprint Test ...

2)

The Prophet (pbuh) ordained “The child belongs to the husband who is mar-
ried to her. Adulterers are deprived”,
As it is understood form the hadith, paternity is principally determined

based on marriage. A paternity relation determined within wedlock should be de-

nied with li’an, which is stronger than marriage. Accordingly, the husband accuses

his wife of adultery and if this turns out to be true, the husband can deny paternity

of the child only with li’an. Therefore, if the husband does not require li’an, there

is no sense in making DNA fingerprint test.*

3)

4)

140

The fact that Prophet (pbuh) accredited physiological similarity via “kiyafa
was because of the lack of stronger evidence. Therefore, when stronger evi-
dence is found, similarity is not accredited. The evidence of marriage is
stronger than similarity. As a matter of fact, in a paternity case between Sa’d
ibn Abi Waqgas (may Allah be pleased) and Abd Ibn Zam (may Allah be
pleased), the Prophet (pbuh) did not attributed the paternity of the child to
Sa’d ibn Abi Waqqas (may Allah be pleased) because of physical similarity. In
contrast, he attributed the paternity of the child to the husband based on
stronger evidence, marriage.*' However, he exercised caution by asking Savda
bint Zam’a (may Allah be pleased) to pay attention to veiling when she was
with the boy, who was registered as her brother.*

When Hilal ibn Umayya (may Allah be pleased) accused his wife of adultery®
the Prophet (pbuh) administered li‘an and did not take physical similarity into
consideration, which emerged later.*

Bukhari, “Buya®”, 3, 100; “Khusumat”, 6; “Vasaya”, 4; “Maghazi”, 53; “Faraid”, 18, 28; “Hudud”, 23;
“*Ahkam”, 29; Muslim, “Rada®”, 10; Abi Daviid, “Talaq”, 33-34; Nasai, “Talaq”, 48; ibn Maja,” Nikah”,
59; >Ahmad ibn Hanbal, Musnad, VI, 37, 129, 200, 226, 237, 246. (==l jalall 5 (&l ,ill o1l
Ka‘bi, al-Basma al-wirathiyya, 448; Sabil, “al-Basma al-wirathiyya”, 57.
For narration about the genealogist’s ruling that there was a lineage relation between Zeyd ibn
Harise and Usame ibn Zeyd due to physiological similarity and the Prophet’s (pbuh) welcoming
this see. Bukhari, “Manakib”, 23; “Faraid”, 31; Muslim, “Rada®”, 11; Abt Davad, “Talaq”, 31; Tirmizi,
“al-Wala wa al-Hiba”, 5; Nasai, “Talaq”, 51.
The explanation of narration has already been mentioned. (See. Footnote: 37)
Ka‘bi, al-Basma al-wirdthiyya, 448; Sabil, “al-Basma al-wirathiyya”, s. 56; Ziihayli, “al-Basma al-
wirathiyya”, 26.
For a narration about this incidence see. Buhari, “Tefsir/Stretu'n-Nar (24), Babu ve yudrau anha
al-azab”, 3; Muslim, “Lian”, 11 (nr. 1496).
Qaradaght and Muhammadsi, “al-Basma al-wirathiyya”, 350-352.
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5)

6)

7)

8)

9)

According to majority of Islamic law experts, DNA fingerprint test is not used
as a means of proof in proving adultery;* four witnesses are required for prov-
ing adultery and execution of the hadd punishment. Therefore, it is not licit
to prioritize or substitute DNA fingerprint test, which is not used in proving
adultery and execution of sentence, with li'an.*

Li‘an is an ecclesiastical practice based on Qur’an, sunnah and ijma. Therefore,
acting upon DNA fingerprint test means abolishment and cancelation of li‘an
practice and thus nullifying the verses on this issue”. Nullification of a Qur’an
verse can only be possible with nass (explicit statement in Qur'an and/or in
hadith upon which a ruling is based). Today it is not possible to find such a
nass. Thus, even if the woman accepts the adultery accusation, the child is
attributed to the husband and the husband cannot deny the paternity of the
child unless he applies to li‘an practice.*

Islam encourages proving of lineage even with the weakest proof; however, it
is very strict in denial of paternity. Therefore, there is a need for a stronger
proof than marriage so that paternity can be denied for a child born within
wedlock.”

As it is a decree whose legitimacy is fixed based on Qur’an, sunnah and ijma,
lian practice has a worship aspect™. Thus, although experts state that DNA
fingerprint test is a legitimate means of proof, it is not licit to cancel li‘an prac-
tice and replace it with a new proof/method.”

In Qur’an, a husband who accuses his wife of adultery but cannot find a wit-
ness to prove it is ordered to apply to li‘an practice. Thus, if the husband does
not have any witness other than himself, he should apply to li‘an practice. In
this case, quitting lian and applying to DNA test would mean making addition

Qararadt al-majma al-figh al-’Islami, 344.
Ka‘bi, al-Basma al-wirathiyya, 438; Qasim, “al-Basma al-wirathiyya”, 70.
al-Niir 24/6-9.
Mayman, “al-Basma al-wirathiyya”, 618.
Sabil, “al-Basma al-wirathiyya”, 56.
In Islamic law, the decrees whose reason cannot be fully understood with wisdom are called taab-
biidi decrees. For comprehensive explanation about Taabbudi decrees see. Abdullah Kahraman, “Is-
lam Hukuk Dusiincesinde Taabbudi Hiikiimler ve TaAbudiyyatin Sahasi Uzerine”, islam Hukuku
Arastirmalari Dergisi 2 (2003): 25-57.
Sabil, “al-Basma al-wirathiyya”, 56-57; Ka‘bi, al-Basma al-wirdthiyya, 450-451, 453.
CUID 21, no. 2 (December 2017): 851-882.
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10)

11)

12)

to Qur'an verses. The Prophet (pbuh) ordains “He who innovates something

in this matter of ours [Islam] that is not of will have it rejected”

. Accordingly,
turning to DNA fingerprint test by abandoning li’an, which is ordered in
Qur’an, means making addition to Qur’an. Thus, it is rejected.”
Applying to lian practice has also some other consequences other than denial
of paternity. Therefore, DNA fingerprint test cannot replace li‘an in all as-
pects.*
Allah Almighty wanted to keep women'’s affairs about honor and pudicity se-
cret by legitimating li‘an because in this case it is not apparent whether the
husband or the wife is telling lie or the truth. When DNA fingerprint test is
administrated, the intention of Shari (the Rule Maker-Allah) to conceal with
li‘an is violated. That is why it is not permissible to deny paternity with DNA
fingerprint test.”
Shari gives the husband the right to deny paternity but does not want family
secrets to be revealed. If the right to deny paternity with DNA fingerprint test
were given, this would mean revelation of family secret in the court. Thus, if
the husband insists that his wife has committed adultery and that lineage of
the child does not belong to him, he is to use his right to deny paternity by
applying to lian.

Substitution of DNA fingerprint test with li‘an is a modern issue and there

is no foundation in sharia for it. As it is a controversial issue, it is necessary to

consult to the Qur’an verse, “O you who have believed, obey Allah and obey the

Messenger and those in authority among you. And if you disagree over anything,

refer it to Allah and the Messenger, if you should believe in Allah and the Last Day.

Bukhari, “sulh”, 5; Muslim, “Aqdiye”, 8.
Qasim, “al-Basma al-wirathiyya”, 68.
Mayman, “al-Basma al-wirathiyya”, 618; Ka‘bi, al-Basma al-wirathiyya, 435. According to Ka'bi for
detail the differences between li‘an and DNA fingerprint test see. Ka‘bi, al-Basma, 436-439.
Mazin ‘Ismail Haniyye and >’Ahmed Ziyab Shuvaydah, “Nafy al-nasab fi al-figh al-’Islami wa davr al-
haqaik al-‘Ilmiyya allati al-muasira fthi”, Majalla al-Jamia al-’Islamiyya (Silsila al-dirdsa al-’Islamiyya)
16, no. 2 (2008): 16-17.
Haniyye and Shuvaydah, “Nafy al-nasab”, 17.
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That is the best [way] and best in result”™’. When this verse is consulted, it is un-
derstood that it is necessary to act upon li‘an®,

1.2. The View that DNA Fingerprint Test Can Replace Li‘an

Proponents of this view argue that as it indicates 99,9% certainty in proving
and rejecting paternity, DNA fingerprint test replaces lian and the court decrees
the rejection of paternity according to the result of DNA fingerprint test. There is
no need for additional li'an.”” Accordingly, the husband reveals that his wife is
pregnant and if he is sure that the child does not belong to him, he waits till birth
and applies to DNA fingerprint test. If it is understood that the child does not be-
long to the child as a result of DNA fingerprint test, the judge rules that paternity
of the child does not belong to the husband without li‘an practice.”

Some modern Islamic law scholars like, Muhammad Muhtar al-Salami,®
Yusuf al-Qaradawi,”” Saduddin Mas‘ad Hilal,*”® ‘Ali Muhyiddin al-Qaradaghi,*
fbrahim Ahmad Othman,*, Bandar ibn Fahd al-Suwaylim  prefer this view. Sadud-
din Mas‘ad Hilali, who is one of the leading proponents of the view that DNA fin-
gerprint test can be used as means of proof in the denial of paternity as in proving
of paternity, states the following considerations with regard to the issue:

If it is certainly understood with DNA fingerprint test that pregnancy or the
child is not related to the husband, there is no need for lian practice. However, in

¥ al-Nisa 4/59.

Ka‘bi, al-Basma al-wirathiyya, 450.

Ka‘bi, al-Basma al-wirathiyya, 442.

Hilali, al-Basma al-wirathiyya, 351-352.

Muhammad Muhtar al-Salami, “al-Tahlil al-biyoloji li al-jinat al-bashariyya wa hujjiyyatiiha fi al-
ithbat”, Mu‘tamar al-handasa wirathiyya bayn al-sharia wa al-qaniin, Jamia al-imara 2 (5-7 May 2002):
456. See also. Hilali, al-Basma al-wirathiyya, 80-81.

Abd al-Rashid Muhammad ibn Qasim reports that Yasuf al-Qaradawi stated that paternity can be
denied as a result of DNA fingerprint test in the Islamic Figh Academy organized in Mecca on 9
September 2002 without li‘an procedure. See. Qasim, “al-Basma al-wirathiyya”, 67.

Hilali, al-Basma al-wirathiyya, 351-352.

Qaradaght and Muhammadi, “al-Basma al-wirathiyya”, 355.

ibrahim Ahmad ‘Osman, “Davr al-Basma al-wirathiyya fi Qadaya ithbat al-nasab wa al-jeraim al-
jinaiyya”, al-Mwtamar al-Arabi al-awwal li ‘ulam al-adilla al-jinai wa al-tibb al-shar® yyi, Jamia aj-Nayif
al-Arabiyya li al-‘uliim al-amniyya (Riyadt: 2007): 23.

Bandar ibn Fahd al-Suwaylim, “al-Basma al-wirathiyya wa etharuha fI al-nasab”, Majalla al-adl,
Wizara al-adl al-Su‘adiyya 37 (Muharram 1429): 151.
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this case the woman reserves the right to ask for li‘an in the face of the possibility
that the woman has become pregnant as a result of forced or suspicious sexual
intercourse. Accordingly, DNA fingerprint test is a proof in favor of or against the
husband, such that approval of husband’s claim via DNA fingerprint test renders
lian unnecessary and paternity is denied as a result of DNA test. However, if DNA
test results against the husbands claim, he is given the gazif (inaccurate accusation
of adultery) punishment. However, according to the view which states that “qazif
punishment is the right of the woman; she can demand that the sentence not to be
executed”?, qazif punishment might not be executed. Or qazif punishment is exe-
cuted as the husband accuses his wife of adultery but not because of denial of pa-
ternity.*

In his second discussion of the issue, ‘Ali Muhyiddin al-Qaradaghi makes the
following statements about the issue:

If the adultery of the woman becomes definite with the confession or testi-
mony and it is understood that the woman is pregnant, it is not ruled that preg-
nancy is not by the husband with the absolute existence of adultery because of the
marriage evidence which renders paternity certain. In this case, it is possible that
the wife has become pregnant before or after adultery. Therefore, there is not a
causal relation between proving adultery and denial of paternity. In this case, the
husband can do two things: First, he can keep silent and accepts the paternity of
the child because of marriage proof. Second, he can reject the paternity of child as
it is suspicious that the child is from him. In the second case, the husband is not
sentenced to qazif punishment as it is proven that the woman has committed adul-
tery with confession or by witnesses, and li‘an is not necessary. The Qur’an verses
on this issue necessitate lian when adultery cannot be proven with four witnesses
or when it is not confessed. Proving of adultery also renders li‘an unnecessary.
Therefore, an absolute proof like DNA fingerprint test which proves —just as testi-
mony or confession- that the child is not from the husband, renders lian unnec-

¢ For this view see. Ibn al-Humam, Fath al-Qadir, 4: 251; Ibn Qudama, al-Mughni, 11: 138.
68

Hilali, al-Basma al-wirathiyya, 351-352.
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essary because upon proving adultery, the marriage proof is afflicted. Thus, mar-
riage does no longer have power to resist against such powerful proof like DNA
fingerprint test.”

The evidences and justifications of the proponents of this view are as fol-
lows:

1) In Qur’an it is ordained that “And those who accuse their wives [of adul-
tery] and have no witnesses except themselves - then the witness of one of them
[shall be].”™

The reason why the husband is ordered to apply to li‘an is that it is not pos-
sible for the husband to prove that his wife has committed adultery and that the
child is not his child. However, with the development of science and technology,
the husband is no longer alone in his accusation and DNA fingerprint test, which
is determined with scientific truth, has become a sort of witness for him. DNA fin-
gerprint test can give almost a hundred percent certainty (99,9%). Therefore, it
saves the husband from the gazif (adultery accusation) punishment. That is why if
it is understood with DNA fingerprint test that the child does not belong to the
husband, the paternity of the child is denied without needing li’an.”

2) Inthe Qur’an verses which orders li‘an practice, it is mentioned that the
punishment quashed and paternity is denied. Therefore, there is not a
causal relation between the denial of paternity and lian practice. With
li’an, the husband is saved from qazif punishment; however, if it is under-
stood as a result of DNA fingerprint test that the husband is the father of
the child, the paternity of the child is attributed to the husband even if
li‘an has already been applied.”

3) InQur’an, it is stated that “And a witness from her family testified. "If his
shirt is torn from the front, then she has told the truth, and he is of the

‘Ali Muhyiddin al-Qaradaghi, “al-Basma al-wirathiyya min manzir al-figh al-’Islami”, Majalla al-
Majma al-Figh al-’Islami 14, no.16 (1424/2003): 58. According to Qaradaghi, the same edict is valid
for woman who got pregnant as a result of rape or suspicious sexual intercourse. In such cases, the
husband has the right to reject the paternity of the child as a result of DNA fingerprint test. See
Qaradaghi, “al-Basma al-wirathiyya”, 59.
7 al-Nir 24 /6.
Salami, “al-Tahlil al-biyoloji”, 456; Suwaylim, “al-Basma al-wirathiyya”, 152; Qaradaghi and
Muhammadi, “al-Basma al-wirathiyya” 355-356.
Qasim, “al-Basma al-wirathiyya”, 71.
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4)

5)

liars. But if his shirt is torn from the back, then she has lied, and he is of
the truthful" and “So when her husband saw his shirt torn from the back,
he said, "Indeed, it is of the women's plan. Indeed, your plan is great””,
In this incidence, the fact that Prophet Yusufs (pbup) shirt was torn from
the back was accepted as evidence in favor of him. Thus, DNA fingerprint
test is also considered as testimony in favor of the husband.”

As DNA fingerprint test is based on material and biological data, its results
indicate certainty and its result is to be accepted according to sharia law
as sharia does not conflict with wisdom and science. Accordingly, if the
husband opens a case for denial of paternity even if it is understood that
the child belongs to the husband as a result of DNA fingerprint test, hus-
band’s asking for lian to deny the child’s paternity is nothing but to ob-
stinate with data based on science and wisdom. Sharia law is excluded
from decree based on obstinacy. Therefore, lian is not a kind of worship.
Once it is understood that the child’s lineage is from the husband, it is not
correct for the husband to apply to lian application for denial of pater-
nity.”

The husband’s application to “li’an” practice for accusing his wife with
adultery or for denial of paternity is an exceptional rule that can be ap-
plied when there is no other evidence. The main rule is that adultery is to
be proven with four witnesses. Accordingly, if it is known for certain that
the husband did not have sexual intercourse with his wife and if the
woman gets pregnant in this period, the husband waits till birth and DNA
fingerprint test is done. If the DNA fingerprint test indicates that the child
does not belong to the husband, it is proven that the woman has commit-
ted adultery and that the child belongs to someone else. Therefore, once
it is proven that the woman has committed adultery, paternity is denied
without li‘an procedure.”

Yusuf 12/26-28.

Qasim, “al-Basma al-wirathiyya”, 71.

Salami, “al-Tahlil al-biyoloji”, 456; Qasim, “al-Basma al-wirathiyya”,72.
Ka‘bi, al-Basma al-wirathiyya, 442.
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6) Islamic law experts state that paternity is rejected without lidn in some
cases when it is known for sure that the child does not belong to the hus-
band.”” Accordingly, if it is understood that the child does not belong to
the husband based on DNA fingerprint test, the paternity of the child is
rejected without li‘an procedure.”

1.3. The View that DNA Fingerprint Test Supports the Proof of Paternity or

Denial of Paternity with Li‘an

According to the proponents of this view, the paternity of a child who is
born within wedlock can be only rejected with li'an. DNA fingerprint test can be
used as supplementary evidence for proving of paternity or the necessity of lian
procedure.” Accordingly, if the husband has opened a denial of paternity case, the
judge wants DNA fingerprint test before li‘an procedure because the condition for
the husband to apply for li‘an procedure is that he cannot prove with witnesses.
Therefore, the wife or the husband finds a witness with DNA fingerprint test.”

According to the proponents of this view, if DNA fingerprint test indicates
that the child belongs to the husband, li‘an is not necessary. In this case, DNA fin-
gerprint test reiterates that the child belongs to the husband and it is doubtless
that the child belongs to the husband. In such a case, the husband does not have
the right to open a case for li'an.” However, if DNA fingerprint test indicates that
the child does not belong to the husband, the husband has to open a li‘an case for
the denial of paternity. The denial of paternity cannot be ruled only based on DNA
fingerprint test. In this case, DNA fingerprint test supports the husband in opening
li‘an case for denial of paternity.*

On the other hand, according to the proponents of this view, if lian is ad-
ministrated before applying for DNA fingerprint test and it is ruled that the child
does not belong to the husband, and if it is later understood with DNA fingerprint
test that the child belongs to the husband, DNA fingerprint test supports the proof

For example see al-Mawardi, al-Havi al-kabir fi figh madhhab al-Imam al-Shafii, ed. Ali Muhammed
Muawwad and Adil Ahmed Abd al-Mawjud (Bairut: Dar al-kiitiib al-‘ilmiyya, 1994), 11: 159; Ibn
Qudama, al-Mughni, 11: 167-168.

Suwaylim, “al-Basma al-wirathiyya”, 151.

Wasil, “al-Basma al-wirathiyya”, 81; Qasim, “al-Basma al-wirathiyya”, 67, 75-76.

Qasim, “al-Basma al-wirathiyya”, 78.

Wasil, “al-Basma al-wirathiyya” 81-82; Qasim, “al-Basma al-wirathiyya”, 67.

Qasim, “al-Basma al-wirathiyya”, 78.
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of marriage. Therefore, the husband does not have the right to apply for lian pro-
cedure for the denial of paternity of a child whose lineage is proven with DNA fin-
gerprint test.”

As it can be understood from the explanations made above, DNA fingerprint
test is used as a proof not for denial of paternity but for proving paternity. There-
fore, if it is understood as a result of DNA fingerprint test that the child does not
belong to the husband, paternity is not rejected based only on DNA fingerprint
test, the husband has to apply for li‘an procedure.

This point of view which is adopted by late Islamic law researchers like Nasr
Farid Wasil,** Abd al-Rashid Muhammad Emin al-Qasim, ** and Sa‘d al-Anzi®*, par-
tially tallies with the first view that DNA fingerprint test cannot replace li‘an pro-
cedure. However, the proponents of this view cut loose from the first view by stat-
ing that “When it is understood that the child belongs to the husband with DNA
fingerprint test, the husband cannot open denial of paternity case and that lineage
cannot be rejected with lian”.

Some of the proofs and justifications of the view which basically argues that
if DNA fingerprint test proves that the husband is the father, li‘an procedure is not
necessary are as follows:

1) Islam encourages the proving of paternity even with the weakest proof so
as to protect the child’s rights of lineage. DNA fingerprint test indicates
certainty. Accordingly, if DNA fingerprint test confirms that the child be-
longs to the husband, the husband does not have the right to deny the
paternity of the child via li’an.”

Wasil, “al-Basma al-wirathiyya” 82. In 1995, in a denial of paternity case opened in Cairo, Eygpt,
the husband denied the lineage of the child with li'an procedure. However, upon the woman’s
request the court asked DNA test report from forensic department. The report indicated that the
child belongd to the husband and the court decreed that the child’s lineage belongs to the husband
(Ka‘bi, al-Basma al-wirathiyya, 483-485.) Similarly, Eygpt Fatwa Department also gave the fatwa
that the lineage of the child should be assigned to the husband if the DNA test report indicas that
the child belongs to the husband even if he had already rejected paternity with li'an procedure.
See Ka‘bi, al-Basma al-wirathiyya, 485-486.

Wasil, “al-Basma al-wirathiyya”, 81-82.

Qasim, “al-Basma al-wirathiyya”, 73.

Hilali, al-Basma al-wirathiyya, 81.

Wasil, “al-Basma al-wirathiyya”, 82.
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2)

3)

4)

Today there can be some corrupt husbands/fathers who apply to lian pro-
cedure to deny the paternity of their own child. Therefore, to prevent
husbands from denying their children’s paternity via slandering their
wives using li'an, it is not licit for the husband to apply for lian procedure
if it is found out that the child belongs to the child via DNA test.*

Islam is excluded from rendering a ruling that is contradictory with wis-
dom, logic and reality. Such that, if an individual argues that someone else
who is at the same age as him is their child and find witnesses for this, it
is not possible for Islam to approve something like this which is contrary
to wisdom. In the same way, if a man and a woman who live so far away
from each other that sexual intercourse between them is impossible get
married and if the woman gives birth to a child, it is not possible to attrib-
ute the paternity to the husband according to majority of Islamic law ex-
perts. Rendering a verdict according to views of majority® does not mean
to deny the principle that “the child belongs to the owner of the bed”
(marriage proof). Therefore, if it is understood that the child belongs to
the husband with DNA fingerprint test, the husband’s application for li‘an
for denial of paternity is not accepted. In other words, arguing that the
husband who knows that the child belongs to him as a result of DNA fin-
gerprint test can open lian case is legitimate in terms of Islamic law
means endorsing that Islam contradicts with wisdom and science.”

The legitimacy of li‘an is confined with the lack of any witness other than
the husband. As it is understood that if there is a proof other than testi-
mony, there is no need to apply lian procedure. As a matter of fact, if the
husband accuses his wife of adultery and the woman confesses her of-
fense, there is no need for li’an. Similarly, if the husband accuses his wife
of adultery and if DNA test indicates that the child belongs to the husband,
the husband cannot apply for lian procedure. The husband insistence on

lian procedure in this case means contradicting with wisdom and science

Wasil, “al-Basma al-wirathiyya”, 82.

See for the opinion of majority Ibn Rushd al-Hafld, Bidaya al-mujtahid wa nihdya al-mugqtasid, ed. Taha
Abd al-Raif Sad. (Bairut: Dar al-Jiyl, 2004), 2: 573-574; Mawardi, al-Havi al-kabir, 11: 159-162; Ibn
Qudama, al-Mughni, 11: 168-169.

Qasim, “al-Basma al-wirathiyya”,73.
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because it is not part of worship to apply to li‘an procedure for denial of
paternity. In other words, it is not licit for the husband who accuses his
wife of adultery and claims that the child given birth does not belong to
him to open a denial of paternity case (in spite of the fact that DNA fin-
gerprint test proves that the child belongs to the husband) by considering
li‘an as a religious service.”

5) InQur'an it is stated that, “Call them (your children) by their fathers. 1t is
more just in the sight of Allah™®. Therefore, if it is understood as a result
of DNA fingerprint test that the child belongs to the husband, the husband
does not have the right to apply for li‘an procedure to reject the paternity
of the child and to ask for attribution of the lineage to someone else.”

2. DISCUSSION

Human beings can be physically similar and different for each other.” Sim-
ilarly, although genotypic characteristics (biological and genetic structure) of hu-
man beings are largely similar® there are some differences as well.” Hence, it is
scientifically proven that human beings who physiologically look very similar to
each other are different in terms of some biological/genetic (genotype) character-
istics like “finger print, voice, smell and DNA fingerprint”.””

In Qur’an, it is stated that “And on the earth, are signs for the certain [faith]
and in yourselves. Then will you see? And in the heaven, is your provision and
whatever you are promised. Then by the Lord of the heaven and earth, indeed, it
is truth- just as [sure as] it is that you are speaking”*®; and that “We will show them
Our signs in the horizons and within themselves until it becomes clear to them
that it is the truth. But is it not sufficient concerning your Lord that He is, over all
things, a Witness?”*. This indicates that human beings will witness many scientific

Qasim, “al-Basma al-wirathiyya”, 73-74.

% al-Ahzab 33/5.

Qasim, “al-Basma al-wirathiyya”,74-75.

*  Bk. al-Rim 30/20, 22; al-Fatir 35/28.

% Seda Ercan Akkaya et al.,. (9. Sinif) Biyoloji Ders Kitabi (Ankara: MEB, 2012), 56.

% Klug et al., Genetik Kavramlar, 567; ‘Amr, al-Mustajaddat i wasail al-ithbat, 443.

Yasin bin Nasir bin Muhammad al-Khatib, “al-Basma al-wirathiyya: mafhimuha ve hujjiyyatuha wa
majalat al-istifadati minha wa al-halat al-lati yumnau ‘amaluha fihi”, Majalla al-adl 41 (Muharram
1430): 176.

% al-zariyat 51/20-23.

® al-Fussilat 41/53.
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miracles/proofs that demonstrate the existence and might of Allah in macro and
micro universe (in the creation of human being and universe).'*®

As pointed out in the expression that “In yourselves (your creation/biolog-
ical structure)” in these verses'”, one of the evidences, perhaps the most im-
portant one, that indicates the existence and might of Allah, is that everyone is
created with a unique genetic structure, that is the DNA fingerprint.'” Hence, to-
day Islamic law scholars agree that DNA fingerprint test is a legitimate as a means
of proof.'®

On the other hand, Islamic law experts agreed that marriage evidence is

fundamental in proving paternity'®

and stated that there must be stronger evi-
dence than marriage for denial of paternity. Therefore, they pointed out that pa-
ternity of a child born within wedlock cannot be denied due to “physiological sim-
ilarity”, which is a weaker proof than marriage.'”

Hanbali canonist Ibn Kudame (d. 620/1223) makes the following assessment

on this issue:

1 Qaradaghi, “al-Basma al-wirathiyya”, 32-33; Wasil, “al-Basma al-wirathiyya” 61; Suwaylim, “al-
Basma al-wirathiyya”, the fact that preposition (sin /c+) in verse 82 and 83, which indicates future,
is used and mentioning of more than one proofs is also interesting. In these verses, it is indicated
that new proofs that indicates the existence and greatness of Allah will emerge and that there are
more than one proofs in the biological structure of human beings. In this sense, the cell, which
makes up the building blocks of human beings and the nucleus, chromosome and DNA spiral in cells

each make up one verse (Ka‘bi, al-Basma al-wirathiyya, 6-7, 24-26.)
10

In interpretations of Qur’an, it is pointed out that the expression “yourselves” indicates “human be-
ings biological creation and their biological building blocks”. See Ibn Kathir, ‘Ismail. Tefsir al-Qur'an
al-‘Azim, ed. Mustafa Sayyid Muhammad et al.,. (Cairo: Muassasa Qurtuba, 2000) 12: 250.

Qaradaghi and Muhammadi, “al-Basma al-wirathiyya”, 338-339; Hilali, al-Basma al-wirathiyya, 85;

10:

8

Ka‘bi, al-Basma al-wirathiyya, 6, 24, 26.

10:

8

See. Ziihayli, “al-Basma al-wirathiyya”, 16-23; Hilali, al-Basma al-wirathiyya, 112; Abd al-Mun‘im; “al-
Basma al-wirathiyya”, 1377-1382; Sabil, “al-Basma al-wirathiyya”, 55,60; Wasil, “al-Basma al-
wirathiyya”, 61-63.

1% See, Marghinani, al-Hiddya Sharhu Biddya al-miibtadi (Istanbul: Daru Kahraman, 1986), 2: 23; Abi Is-
hak ibrahim ibn Ali al-Shiradhi, al-Muhedhdhab fi al-figh al-Imam al-Shdfit, (Bairut: Dar al-kiitiib al-
‘ilmiyye, 1995), 3: 78; Ibn Qudama, al-Mughni, 11: 152, 159; Ibn Qayyim, Zad al-maad, 5: 410; Zaydan,
al-Mufassal, 9: 319-320; Hayreddin Karaman, Mukayseli Islam Hukuku (istanbul: Nesil Yay., 1987), 1:
336-337; Zuhayli, al-Figh al-’islami, 7: 681.

1% Shiradhi, al-Muhedhdhab, 3: 82; Ibn Qudama, al-Mughni, 11: 158-159; Ibn Qayyim, al-Turuq al-huk-

miyya, 1/2: 587-588; Muhammad ibn Ali ibn Muhammad al-Shavqani, Nay!l al-’awtar (Riyadt: Daru

Ibn Qayyim, 2005), 8: 280-287; Muhammadi, Ahkam al-nasab, 398-405.
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All human beings are descendants of Adam and Eve. They have different
colors and creation. If children were not physiologically different from their par-
ents all parents would have the same appearance. Therefore, physiological simi-
larity (or child’s not resembling his/her father) is a weak proof for the denial of
paternity. Marriage is a strong proof. A strong proof is not abandoned because it
conflicts with the weak one. As a matter of fact, in the case between Sa’d ibn Abi
Wagqgas (may Allah be pleased with him) and Abd Ibn Zam (may Allah be pleased
with him.), Prophet (pbuh) did not act according to the similarity but to stronger
proof of marriage although the child resembled Utbe and ruled that the child be-
longed to Abd ibn Zam.'*

The apparent decree understood from the general approach and the
Prophet’s (pbuh) practice is that one cannot act according to “physiological simi-
larity” in denial of paternity, in the legal doctrine there are some views that “phys-

197 Besides, there are also some

iological similarity” can be taken into consideration
indications in the Prophet’s (pbuh) practices and expressions that “physiological
and genetic similarity” can be taken into consideration. As a matter of fact, in the
case between Sa’d ibn Abi Waqqas and Abd ibn Zam'®, although the Prophet (pbuh)
ruled that the child’s paternity belonged to the one who is married to the woman,
but the Prophet (pbuh) by asking the child’s daughter Sevde ibn Zam (May Allah
be pleased with her) to pay attention to veiling when her brother is with her indi-
cated that “physiological similarity” can also be taken into consideration.'”
Similarly, in the case of Hilal ibn Umeyye, the Prophet (pbuh) “Go and find
out. If the woman gives birth to a child with eyes kohl-rimmed eyes and large hips
and calves, this child is by Sherik ibn Sehma. “The woman really gave birth to such
a child”. Prophet (pbuh) stated: “If it had not been that decree in Allah’s book been

1% Ibn Qudama, al-Mughni, 11: 158-159. For similar assessments see. Ibn Qayyim, al-Turugq al-hukmiyya,

1/2:587-588.
17 According to a view reported from Shafiis, some Hanbalis and Ahmad Hanbal, it is licit to deny
lineage based on phisiological similarity. (Ibn Qudama, al-Mughni, 11: 159; Muhammadi, Ahkam al-
nasab, 399-404.)
The deduction of the rule about the narration on this topic has already been mentioned.
1 Tbn Qudama, al-Mughni, 11: 158-159; Ibn Qayyim, al-Turuq al-hukmiyya, 1/2: 587-588; Ibn Qayyim,
zad al-madd, 5: 410; Shavqani, Nayl al->awtar, 8: 291-292; Badruddin al-‘Ayni, Umde al-Qari sarhu Sahih
al-Bukhari (Egypt: 1972), 15: 330.
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fulfilled, I would have things to do with her”"™. This indicates that the Prophet
(pbuh) accepted “physiological similarity” as a proof and that if 1i‘an had not been
applied, he could have ruled based upon “physiological similarity” proof in spite
of the marriage proof.'"!

On the other hand, DNA fingerprint proof, which is based on “genetic simi-

1”112

larity” in proving and denial of paternity, is stronger than “kiyafe”'*? proof, which

is based on “physiological similarity”. Such that, in the case of kifaye, the paternity
is proven following from physiological similarity between the child and father."
In DNA fingerprint test, the biological materials taken from the father and the
child are examined with scientific methods and paternity is proven (or denied)
based on genetic similarity between the child and parent."* Therefore, DNA fin-
gerprint test as a means of proof, gives more reliable and definite results than ki-

115

yafe.'”> As a matter of fact, today DNA fingerprint test is accepted as a reliable
means of proof in paternity and homicide cases."'® Therefore, DNA fingerprint test
should also be accepted as a reliable and recognized means of proof in Islamic
law."”

As it is understood from the nasses on the issue'® li‘an is legitimate when a
husband accuses his wife of adultery but cannot find four witnesses." Hence, the
husband accuses his wife of adultery and proves this with four witnesses or if the

woman confesses her offense, li‘an is not necessary and the woman is sentenced

10 Bukhari, “Tafsir”, Stira al-Nir (24), Babu wa yudrau anha al-‘azab, 3; Muslim, “Lian” (tradition num-

ber: 11/1496).
" Shiradhi, al-Muhedhdhab, 3: 82; Ibn Qudama, al-Mughni, 11: 159; Ibn Qayyim, al-Turuq al-hukmiyya,
1/2: 587; Ibn Qayyim, Zad al-madd, 5: 403; ‘Ayni, Umde al-Qari, 15: 333.
See. Taysi, “Kiyafe”, 508.
2 Ibn Qudama, al-Mughni, 8: 159

114

112

Kasim, “al-Basmatii’l-virasiyye ”, 60-61.
"> Qaradaghi, “al-Basma al-wirathiyya” 55-57; Sabil, “al-Basma al-wirathiyya”, 59-62; Wasil, “al-
Basma al-wirathiyya”, 77-79; Qasim, “al-Basma al-wirathiyya”, 60-61.

"¢ See. Hilali, al-Basma al-wirathiyya, 84-85, 242; Hatib, “al-Basmatii'l-virasiyye”, 171.
" Salami, “al-Tahlil al-biyoloji”, 456; Qasim, “al-Basma al-wirathiyya”,72; Wasil, “al-Basma al-
wirathiyya”, 82.

18 al-Niir 24/6-9.

9 al-Niir 24/6.
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to adultery punishment because the adultery offense is proven with witnesses and
there is no need for lian procedure.'”

Then, in proving adultery as in the case of denial of lineage, the husband
who claims that the pregnancy of his wife and the child who is born within wed-
lock is not by him and who proves this with DNA fingerprint test, should have the
right to deny the child’s lineage. Accordingly, if it is understood that the child is
by the husband as a result of DNA fingerprint test, the husband is sentenced to
qazif punishment (accusing his wife of adultery). However, if it is understood that
the child is by someone else, the lineage of the child cannot be attributed to the
husband and the wife is not sentenced to adultery punishment ** because of the
possibility that pregnancy could be as a result of coercion (rape)'® or as a result of
suspicious sexual intercourse.'”

On the other hand, Islamic law experts state that in case a woman who is
married gets pregnant because of suspicious sexual intercourse or forced sexual
intercourse, the husband cannot apply to lidn procedure," and that the situation
is submitted to the appraisal of the kaif (genealogy experts) whose decision will
prove the child’s lineage.'" Accordingly, the husband can want to deny the pater-
nity of the child based on DNA fingerprint test result for accurate determination

2 Tbn Rushd, Biddya al-mujtahid, 2: 199; Shiradhi, al-Muhedhdhab, 3: 77, 85; Shirbini, Mughni al-muhtaj
(Bairut: Dar al-ma‘rife, 1997), 3: 500-501; Ibn Qudama, al-Mughni, 11: 141. See also. Zaydan, al-Mu-
fassal, 8: 331; Hilali, al-Basma al-wirathiyya, 343.

2 Hilali, al-Basma al-wirdthiyya, 351-352. On this issue also see Sabri Erturhan, “Fikhi A¢idan Nitelikli

Cinsel Saldir1 (Irza Gegme)”, Cumhuriyet Universitesi [lahiyat Fakiiltesi Dergisi 16, no. 2 (2012): 39-43.

2 See if one is forced to have sexual intercourse, s/he is not sentenced to adultery punishment. Ibn

Rushd, Bidaya al-mujtahid, 2: 692-693; Ibn al-Humam, Fath al-Qadir, 5: 200-202; Shirbini, Mughni al-

muhtaj, 4: 188; Ibn Qudama, al-Mughni, 11: 160, 12: 347-348. Also see. Udah, Abd al-Qadir. al-Tashri

al-jindi al-islami (Bairut: Milassasa al-Risale,1989), 2: 364-366.

For suspicion quashing adultery see. Marghinani, al-Hidaya, 2: 100-105; Udah, al-Tashri al-jinai al-

islami, 2: 359-364; Abl Zahra, al-Ahwal al-shasiyya, 147-153. The cases that lead to adultery punish-

ment are the followings: sexual intercourse from anus, sexual intercourse with a dead woman, ha-

123

ving sex with a girl under age, coercing of woman or man for adultery existence of wedding suspi-
cion (vicious wedlock), suspicious sexual intercourse (by mistaking him/her with his/her spouse),
not knowing that adultery is illicit (Zuhayli, al-Figh al-’islami, 6: 26-36.)

?* " Ibn Qudama, al-Mughni, 11: 160.

1% Shiradhi, al-Muhedhdhab, 3: 80; Ibn Qudama, al-Mughni, 11: 172. Hanbali canonist Ibn Qudama states
that if there is dounbt that the child born within iddet (waiting period for woman to remarry after
divorce), the case is also presented to geneologist see. Ibn Qudama, al-Mughni, 11:241-262.
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of legal consequences of proving paternity. He does so without accusing his wife
of adultery within the period of marriage and without trying to divorce her with
lian due to the possibility that the wife was forced to adultery (rape) or suspicious
sexual intercourse or that the women got pregnant before marriage.

We want to point out that DNA fingerprint test cannot fully replace lian
procedure in all aspects; therefore, the view that DNA fingerprint test should be

invalid for the denial of lineage is'*°

not right. Of course, the two issues are differ-
ent from each other and it is not possible that they have the same results. The aim
of denial of paternity with DNA fingerprint test is to prevent the misattribution of
a child’s lineage to the husband, and to enable legal determination and registration
of the rights and responsibilities of the father based on the proving of lineage.
Therefore, when the husband wants the denial of lineage with DNA fingerprint, he
might not be aiming to divorce and lead to other consequences. Li‘an application
can be only for divorce, it can also include denial of paternity. Accordingly, if a
husband who opens a denial of paternity case based on the result of DNA finger-
print test, he can also open a separate case for divorce or use his right to divorce.
Therefore, just as there is not a causal relation between li‘an procedure and denial
of paternity,'”” there might not need to be a causal relation between denial of pa-
ternity case based on DNA fingerprint test and divorce.

CONCLUSION

DNA fingerprint test is a modern and scientific means of proving, which is
not included in classical Islamic law books. Therefore, late Islamic law researchers
have put forward different views whether DNA fingerprint test should be a binding
means of proof. However, when the views and justifications of both sides are as-
sessed, it is understood that the view that DNA fingerprint test can be a binding
and legitimate proof in the denial of the paternity just as it is in proving paternity
is right.

It is possible to summarize the results of our study on DNA fingerprint test
as a means of proof in denial of paternity in Islamic law as follows:

1% Mayman, “al-Basma al-wirathiyya”, 618; Ka‘bi, al-Basma al-wirathiyya, 435-439.

¥ Qasim, “al-Basma al-wirathiyya”, 71.
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1)

2)

3)

4)

The determination of the paternity is closely related to many legal issues like
inheritance, custody, restraining of marriage, alimony, ransom payment'?®
and testimony.'” Therefore, it is important to determine and register pater-
nity accurately.

In Islamic law, in line with the edict of hadith “The child belongs to the hus-
band married to the woman. Adulterers are deprived”’, the lineage of the
child who is born within wedlock is attributed to the husband. However, if it
is understood that the child is born as result of adultery or pregnancy oc-
curred in a period before marriage, the husband is given the right to deny pa-
ternity through “li’an” or without “lian”."!

Accordingly, if the husband accuses his wife of adultery by claiming that the
child born within wedlock is not by him but cannot prove this with four wit-
nesses; he opens a denial of paternity case and denies the child’s paternity
with lian procedure. If the woman gets pregnant before marriage, or if it is
impossible for the husband to be the father because of biological and physio-
logical reasons and because of impossibility of sexual intercourse as the
spouses are far away from each other, the husband has the right to open a
denial of paternity case without li‘an procedure.'*

On the other hand, “li'an” practice is an exceptional rule for the denial of pa-
ternity of a child born within wedlock. The proper practice is to prove that the
child is born as a result of adultery with four witnesses or with confession.
Therefore, lian is not a religious practice that must be performed. As a matter
of fact, majority of Islamic law experts state that li‘an is not necessary when

128

129

130

131

132

In Islamic law in unintentional killing or bodily injury, the members of council, professional orga-
nization, or the like who are responsible for blood money are called “akile”. See. Hamza Aktan,
“Akale”, Tiirkiye Diyanet Vakfi Islam Ansiklopedisi, vol. 2 (Ankara: TDV, 1989), 248.

Karaman, [slam Hukuku, 1: 392; Karaman, A. [slam Hukuku, 1: 45, 140; Dénmez, “Nesep”, 573.
Bukhari, “Buya®”, 3, 100; “Hustimat”, 6; “Wasaya”, 4; “Maghazi”, 53; “Faraid”, 18, 28; “Hudad”, 23;
“*Ahkam”, 29; Muslim, “Rada®”, 10; Abai David, “Talaq”, 33-34; Nasai, “Talaq”, 48; ibn Maca,”
Nikah”, 59; Ahmad ibn Hanbal, Musnad, V1, 37, 129, 200, 226, 237, 246, (La=_jalall 5 (3l jall Al 5ll)

Ibn Rushd, Bidaya al-mujtahid, 2: 194; Mawardi, al-Havi al-kabir, 11: 159; Ibn Qudama, al-Mughni, 11:

122; See also. Muhammadi, Ahkam al-nasab, 285-287.

Yilmaz, “Islam Aile Hukukunda Nesebin Reddi”, 35-45. Besides see. Dénmez, “Nesep”, 573-574.
CUID 21, sy. 2 (Aralik 2017): 851-882.
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5)

6)

7)

8)

9)

husband accuses his wife of adultery and proves it with four witnesses or when
the women confesses it."”*

Therefore, if it is proven that the child belongs to someone else with DNA fin-
gerprint test, which is considered as a binding means of proof in many legal
and crime cases including the proving and denial of paternity, the husband
should have the right to open a denial of paternity without needing lian pro-
cedure.

On the other hand, proving that the child born within wedlock is a result of
adultery with DNA fingerprint test and sentencing the woman to adultery
punishment (rejm) are different issues. Therefore, when it is proven that the
child belongs to someone else with DNA fingerprint test, the woman is not
sentenced to adultery punishment (rejm) because of the possibility that preg-
nancy was the result of rape or suspicious sexual intercourse.

Accepting DNA fingerprint test as a proof does not mean cancelling or chang-
ing li‘an procedure; on the contrary, it means rendering li‘an unnecessary by
finding a means of proof like DNA fingerprint test, which can substitute it.
Therefore, when DNA fingerprint test is not possible, lian procedure will con-
tinue to be in effect.

The fundamental sources of Islam, Qur'an™* and sunnah,”* encourage learn-
ing science and acting accordingly. Thus, there should not be any objection in
Islamic law to using DNA fingerprint test, which is a scientific means of proof,
and acting according to it in the denial of paternity just as in proving pater-
nity.

As a matter of fact, the general principle in the denial of paternity, which is
expressed by Maverdi (d. 450/1058) as follows “If scientific truths indicate that
the child does not belong to the husband, the paternity of the child is denied

71136

without lian procedure”"*, indicates that modern and scientific means of

133

134

135

136

Bk. Ibn Rushd, Bidaya al-mujtahid, 2: 199; Shiradhi, al-Muhedhdhab, 3: 77, 85; Shirbini, Mughni al-
muhtdj, 3: 500-501; Ibn Qudama, al-Mughni, 11: 141. See also. Zaydan, al-Mufassal, 8: 331; Hilali, al-
Basma al-wirathiyya, 343.
For example see. Al-Tawba 9/122; Ta-Ha 20/114; al-Anbiya 21/7; al-Ankabiit 29/43; al-Fatir 35/28;
al-Zumar 39/9; al-Mujadala 58/11.
“Kitab al-4lm” sections of hadith collection can be seen for examples in this issue.
Mawardi, al-Havi’ al-kabir, 11: 159.
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proof like DNA fingerprint test can be taken into consideration for opening
denial of paternity case.

10) In conclusion, in line with the edict of the Qur’an verse “Call them (your chil-
dren) by their fathers. It is more just in the sight of Allah” (al-Ahzab, 33/5)",
the husband should have the right to open a denial of paternity case to get
paternity proven (or denied) with DNA fingerprint test without needing li‘an
procedure.
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